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Legislative Relief For Connecticut’s Development Community
New measure provides additional time to complete stalled projects 

By CHRISTOPHER J. SMITH 

The Connecticut General Assembly 
passed two significant pieces of legis-

lation this year that provide much needed 
relief to Connecticut’s struggling develop-
ment community during these challeng-
ing economic times. The first provides 
additional time to complete certain devel-
opments, and the second provides greater 
flexibility for posting bonds and sureties for 
improvements associated with certain land 
use approvals.  

Permit Extensions 
Public Act No. 11-5, entitled “An Act Ex-

tending the Time of Expiration of Certain 
Land Use Permits,” provides that site plan, 
subdivision and wetlands approvals that 
did not expire prior to May 9, 2011, “shall 
expire not less than nine years after the date 
of such approval,” and are entitled to exten-
sions so that the total time period for all 
extensions shall not exceed 14 years from 
the date of approval.  Prior to this new law, 
these approvals could be extended for up 
to 10 or even 11 years. The purpose of this 
new legislation is to provide additional time 
to complete developments stalled due to fi-
nancial difficulty, and where the approved 
permits are about to expire and work is not 
completed or has not commenced.  

To obtain an extension under Public Act 
No. 11-5, one must submit a request with 
the applicable land use commission and 
comply with all municipal filing require-

ments.  The request must be submitted pri-
or to the expiration of the approval.  Public 
Act No. 11-5 appears to provide an auto-
matic extension whereby all approvals prior 
to May 9, 2011, that have not expired, are 
“automatically” valid for nine years from 
the date of the initial approval.  

For example, a site plan approved in 
2007 may automatically be extended by 
the Act to 2016.  However, one should re-
quest confirmation in writing that the ini-
tial approval is valid to 2016.  Otherwise, 
a commission may take the position in 
2016 that your approval expired in 2013, 
six years after the initial approval as pro-
vided under the prior statutory language. 
Certainly, any request for time beyond the 
initial nine years must be formally submit-
ted to the commission prior to expiration.  
The new law does not indicate how early in 
the approval time period one may request 
an extension.  

Public Act No. 11-5 does not necessar-
ily extend time periods for conditions that 
commenced with an approval, such as re-
cording plans and permits, posting bonds, 
commencing or completing public im-
provements, start of construction require-
ments (especially for a wetlands permit), 
complying with phasing provisions, and 
granting or recording conveyances such as 
open space or easements.  

Therefore, when requesting an exten-
sion provided by the law, be sure to request 
modifications of all related conditions in 
the approval.  In addition, if one’s initial 

approval is 
automatically 
extended by 
Public Act 
No. 11-5 to 
nine years, 
and time 
periods for 
certain con-
ditions of ap-
proval will 
expire within 
such nine-
year period, 
then one 
must return to the commission and request 
an extension of time to complete or other-
wise satisfy the related condition.  

Bond, Surety Release
Public Act No. 11-79, entitled, “An Act 

Concerning Bonds and Other Surety for 
Approved Site Plans and Subdivisions,” be-
came effective Oct. 1, 2011. This new law 
creates a procedure for bond and surety 
release; permits bonding by development 
phasing; provides for contingency bonding 
with site plan approvals; eliminates lifetime 
maintenance bonding; and expands bond-
ing and surety opportunities for approved 
site plans and subdivisions.

The purpose of this new legislation is to 
provide relief to developments confronted 
with financial constraints due, in part, to 
what many perceive to be inflexible and 
impractical bonding and surety require-
ments imposed by some municipal land use 
commissions on site plan and subdivision 
approvals.  The intended goal of the legis-
lation is to provide performance guaranty 
options to assure that improvements in ap-
proved developments are completed to pro-

THIS ARTICLE IS REPRINTED WITH PERMISSION FROM THE OCTOBER 3, 2011 ISSUE OF THE CONNECTICUT LAW TRIBUNE. © COPYRIGHT 2011. ALM MEDIA PROPERTIES, LLC ALL RIGHTS RESERVED. DUPLICATION WITHOUT PERMISSION IS PROHIBITED. ALL RIGHTS RESERVED.

Christopher Smith is a partner with Shipman & Goodwin LLP and has an extensive prac-
tice administering zoning, planning and wetlands applications before municipal land use 
agencies. He has represented real estate developers, lenders, businesses, manufacturers, 
neighborhood associations and municipalities in land use matters. He can be reached at 

cjsmith@goodwin.com.

Christopher J. Smith



2LAND USE AND ENVIRONMENTAL LAWOCTOBER 3, 2011

tect consumers and municipalities, while 
affording greater flexibility in the process to 
enable developers facing financial difficulty 
to complete their approved developments. 

The new legislation makes some sensible 
improvements to the site improvement per-
formance guaranty process for site plans 
(Connecticut General Statutes, Section 8-3) 
and subdivisions (C.G.S., Section 8-25), but 
leaves some key components unclarified.

Public Act No. 11-79 creates a process 
for releasing bonds or sureties.  Specifically, 
a person posting a bond or surety may re-
quest a partial or full release of such bond 
or surety based upon the improvements 
completed.  Within 65 days of receiving 
such request, the commission or its agent 
shall: (a) release such bond or surety if rea-
sonably satisfied that the improvements are 
completed; or (b) provide a written expla-
nation as to what work must be completed 
before the bond or surety may be released.

Public Act No. 11-79 further provides 
that for any site plan or subdivision ap-
proved for development in phases, any 
bond or surety may be posted by phases.  
As to site plan approvals, the new law per-
mits a 10 percent contingency for costs as-
sociated with the development’s improve-
ments when initially computing a bond or 
surety amount.  For some reason, this new 
contingency provision does not apply to 
subdivision approvals.  The law prohibits 
long-term maintenance bonds or sure-
ties for the maintenance of improvements 
once the improvements are accepted by 
the municipality.  This provision was in 
response to at least two municipalities that 
required long-term maintenance bonding 
where the posted security was never re-
leased even though not authorized by law.  

As to when a bond or surety must be 

posted, Public Act No. 11-79 provides that 
a bond or surety may, at the discretion of 
the party providing the bond or surety, be 
posted at any time prior to the improve-
ments being completed.  However, no cer-
tificate of occupancy shall issue in the case 
of a site plan approval, or lot be conveyed 
in the case of a subdivision approval, un-
less all improvements are completed, or the 
required bond or surety is posted.  In ad-
dition, a commission may require a bond 
or surety for erosion controls prior to the 
commencement of any work for either a 
site plan or subdivision approval.

Creating Confusion
The new legislation creates some con-

fusion by requiring that a commission ac-
cept the type of bond or surety offered by 
a developer, but then providing that the 
commission may reject the offered bond or 
surety based upon “form.”  In addition, the 
law provides that if a letter of credit is of-
fered as surety, the financial institution or 
other issuing entity must be acceptable to 
the commission.  No criteria for determin-
ing what is “acceptable” as to the form of 
a bond or surety, or an issuer of a letter of 
credit, is included in the new legislation.  
Therefore, although at first glance it appears 
that a commission must accept whatever 
bond or surety is offered, the law actually 
allows the commission to review each of-
fered bond or surety on a case by case ba-
sis, and reject the offered instrument if the 
commission finds such “unacceptable.”

Incorrectly thinking that a commission 
is now mandated to accept whatever bond 
or surety is offered by a developer, some 
commissions are proposing to delete all 
bonding options from their regulations 
and to limit themselves to conditioning 

an approval on the completion of all im-
provements.  Once again, a commission 
may reject any offered bond or surety if the 
commission determines the form of the 
instrument unacceptable.  A commission 
may also reject an offered letter of credit 
if the commission determines the issuer of 
the letter of credit to be unacceptable.  It 
is important for a commission to remem-
ber that it may find it necessary to utilize 
a bond option to ensure the completion of 
an approved development’s improvements.  
Therefore, it is questionable whether elim-
inating this critical planning tool from a 
municipality’s land use regulations is good 
planning, necessary or even permitted.

Stakeholders including municipal attor-
neys, planners and developers, are consid-
ering new legislation to clarify issues left 
unresolved by Public Act No. 11-79, includ-
ing provisions for: (a) standardized statu-
tory criteria for what constitutes an “ac-
ceptable” bond or surety, including a letter 
of credit; (b) a formula for adjusting bond 
or surety amounts to address increases in 
the costs of a development’s improvements 
over the lifetime of an approval, which, with 
the passage of Public Act No. 11-5, may be 
extended out to 14 years; and (c) a speci-
fied time period for a maintenance bond or 
surety, perhaps one year, for improvements 
after being accepted by a municipality.

Public Act Nos. 11-5 and 11-79 provide 
some relief to Connecticut’s development 
community by moving toward a more ra-
tional, effective and less costly system for 
ensuring the completion of stressed devel-
opments throughout the state.  However, 
the new laws leave a number of issues un-
resolved that require clarification through 
additional legislation. Stay tuned for what 
appears to be “round two.”� n


